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(In open court with a jury present:) 
THE COURT: 

Good afternoon. 

Mr. Schneider? 

MR. SCHNEIDER: 

Good afternoon, ladies and 
gentlemen. Good afternoon. Your Honor, 
and opposing counsel. 


SHARON BLACKIE, Ph.D. 

being previously duly sworn by the Clerk, testifies 
and says further as follows: 


REDIRECT EXAMINATION (Continued) 

BY MR. SCHNEIDER: 

Q. Good afternoon. Dr. Blackie. Hopefully we 
will wrap this up fairly quickly. 

Dr. Blackie, when we left off, we were 
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talking about whether or not there was any research 
done at BATCO funded by B&W looking at the 
biological activity of various design changes over 
the years. Do you recall that? 

A. Yes, I do. 

Q. Was there, in fact, biological research and 
bioassays run on various alternative cigarette 
designs at BATCO? 

20996 

A. Yes. 

Q. Was there a report prepared that summarized 
that research over 30 years? 

A. Yes. 

Q. Covering a 30-year period? 

A. Yes. 

MR. SCHNEIDER: 

Your Honor, I would like to bring up 
on the screen the first page of GJ-000241 
before the witness, opposing counsel and 
Your Honor. 

I would also like to move this 
document into evidence. 

MR. MICHAEL GERTLER: 

I have no objection. Judge. I think 
it was used in direct. 

THE COURT: 

It will be received in evidence, and 
you may publish it. 

BY MR. SCHNEIDER: 

Q. Dr. Blackie, can you identify what this 
document is? 

A. Yes. It's a report by Graham Smith of 
British American Tobacco R&D Center in Southampton, 
England, reviewing the biological activity of smoke. 
MR. SCHNEIDER: 

Bert, could you just highlight the 
title up there and date so we can see it, 
and blow it up, if you would? 

BY MR. SCHNEIDER: 

Q. So a Review of Biological Activity of Smoke 
dated 1990; is that correct? 

20997 

A. Yes. 

Q. And Dr. Blackie, yesterday you put up a chart 

to discuss some bioassays, and I'm holding up in my 
hand page 39 of that report. Was that what your 
testimony was based on? 

A. Yes. 

MR. SCHNEIDER: 

Bert, could we go to page 36 of this 
document? 

I request permission to publish. Your 
Honor. 

THE COURT: 

You may publish it. 

MR. SCHNEIDER: 

And Bert, if we could blow up that 
top paragraph and highlight it? 

BY MR. SCHNEIDER: 

Q. Dr. Blackie, this says: 

This review considers the results 
from a large number of bioassays carried 
out over the last 30 years. 
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So that would cover what period? 

A. From 1963 to 1990. 

Q. By bringing the data together, 

individual observations can be placed into 
perspective and historical data compared 
with more recent findings. 

Correct? 

A. Correct. 

Q. And was this a compilation of all the 
research that had been done over thirty years on 
whether various cigarette designs reduced biological 
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activity? 

A. That was carried out by BATCO, yes. 

Q. Including the designs of various low-tar 

cigarettes introduced by the American companies? 

A. Yes. 

Q. Including Brown & Williamson? 

A. Yes. 

Q. And the other companies that are in this 

case, RJR, Philip Morris and Lorillard? 

A. Correct. 

MR. SCHNEIDER: 

You can take that down. 

BY MR. SCHNEIDER: 

Q. Yesterday, Dr. Blackie, you were asked 
questions about compensation, and you stated that 
compensation was short term. What does that mean? 

A. It means that it lasts for a little while. 
After people switch from a higher tar cigarette to a 
lower tar cigarette, they compensate and, as I said, 
it's not complete, but they do compensate. 

What people have found in the small number of 
longer term studies that have been carried out is 
they get accustomed then to the new lighter flavor 
of the light cigarettes, and they start to 
compensate less. So that compensation wears off 
over time. 

Q. And when we are talking about compensation 
and you are talking about they compensate for a 
short term, when someone smokes a high tar cigarette 
they might take a puff of say the size of an okay 
sign, but when they switch to a low tar cigarette, 
they might take a bigger puff. Is that what you are 

20999 

referring to? 

A. That sort of thing is a measure for 
compensation, yes. 

Q. And you say that they may go back to their 
normal puff size over time? 

A. As they get habituated to the new flavor and 
sensory characteristics of the lighter product, that 
is what happens. 

Q. You said that compensation was incomplete. 

What does that mean? 

A. It means that — it means that they may 
get — let's say, for example, that the machine on 
the lights product measures ten milligrams of tar — 
sorry, from a medium tar product, and then they 
switch down to a lights product of five milligrams. 

When they switch down, they might not 
actually get five milligrams, but they certainly 
don't get ten. They might get seven or they might 
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19 get eight. They get somewhere in between what they 

20 used to smoke and the machine smoke measures of the 

21 new cigarette. 

22 Q. All right. To date, has Brown & Williamson, 

23 American, the other companies, been able to make a 

24 cigarette which would prevent a smoker from taking a 

25 bigger puff if that smoker wanted to take a bigger 

26 puff? 

27 A. No. That is actually one of the things that 

28 we are still trying to do but it's very, very 

29 difficult technologically to do so, and it's also, 

30 believe it not, it's something that the consumer 

31 doesn't seem to accept very easily. 

32 Q. Now, Dr. Blackie, you were shown Plaintiffs' 

21000 

1 Exhibit 1787 written by Dr. I. W. Hughes. Do you 

2 recall that? 

3 A. Yes. 

4 Q. And you were directed — this document was 

5 dated in 1970; is that correct? 

6 A. I think so, yes. 

7 Q. All right. March 13, 1970. 

8 You were quoted something from the document 

9 that said that if we had to make cigarettes with 

10 less nicotine, that would be death to us, death to 

11 the company; correct? 

12 A. Correct. 

13 Q. Since 1970, has Brown & Williamson and 

14 American made tobacco products, cigarettes, with 

15 nicotine levels that were lower than what they were 

16 in 1970? 

17 A. Yes. 

18 Q. Do they offer a range of those products? 

19 A. Yes. 

20 Q. Now, you spent some time talking about pH and 

21 ammonia. Dr. Blackie, in the 1970s, was there a 

22 theory in the public health community that if you 

23 could make a cigarette that had low tar and medium 

24 nicotine, that might make low-tar cigarettes more 

25 attractive and be less hazardous? 

26 A. Yes. 

27 Q. Was one of the ways that was suggested to 

28 make a cigarette feel medium nicotine to add ammonia 

29 and other base compounds? 

30 A. Yes. Again, the theory was that if you put 

31 on enough ammonia, then you might increase nicotine 

32 levels or transfer or the form of nicotine. Again, 

21001 

1 it wasn't borne out in practice, but that was a 

2 suggestion from the external community. 

3 Q. All right. Have you seen scientific articles 

4 from the 1970s published in the Journal of the 

5 National Cancer Institute suggesting just a theory 

6 of that kind? 

7 A. Yes. 

8 Q. Dr. Blackie, have you also seen — this is a 

9 document that has been referred to previously in 

10 evidence — the minutes of the National Cancer 

11 Institute in May of 1976, a meeting of the TWG Group 

12 on High Tar, Low Nicotine, Low Tar Cigarettes. Have 

13 you seen that? 

14 A. Yes, I have. 

15 MR. SCHNEIDER: 
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Your Honor, I would request 
permission to put up on the screen, the 
document I have is GI-000033, but it's 
been previously admitted as AZ-000993, put 
it up on the screen for the witness, 
counsel and His Honor. 

I would request permission to 
publish. 

MR. MICHAEL GERTLER: 

No objection. Judge. 

THE COURT: 

You may publish it. 

BY MR. SCHNEIDER: 

Q. Dr. Blackie, can you just briefly tell us 
what this is? 

A. It was the minutes of a meeting of the 
Smoking and Health Program of the National Cancer 
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Institute in 1976. This was a program that was set 
up as a cooperative group between government and 
industry and external scientists to look at how 
cigarettes might be made safer. 

Q. And did this group discuss whether or not the 
pH of tobacco smoke could be increased in connection 
with making a lower tar cigarette? 

A. Yes, they did. 

Q. Now, you were asked some questions about 
whether or not ammonia compounds affect flavor. 

MR. SCHNEIDER: 

You can take that down, Bert. 

BY MR. SCHNEIDER: 

Q. Do you recall those questions? 

A. Yes. 

Q. And you were saying that ammonia is used in 
bread products. Could you explain that? 

A. It sounds weird, because it's also used in 

household cleaners and people don't normally 
associate it with a very good smell, but if you put 
very, very small levels of ammonia into bread 
products or other food products, what it does is 
reacts with sugars in those food products. 

And the combination of the two gives rise to 
other chemical compounds that have good flavor. 

Q. And is there a particular type of taste that 
this flavor is? 

A. Sensory people call it a roasty-toasty 
flavor, which is why it's used in bread, to give 
that sort of scent or flavor of the bread crust as 
it's baked in the often. 

Q. So it is associated with a roasty-toasty 

21003 

flavor? 

A. Yes. 

Q. Is that an English term, roasty-toasty? 

A. I don't think it is actually. 

Q. Now, Doctor, you were shown Plaintiffs' 

Exhibit 2139, and I would like to be able to put 
that up on the screen. 

MR. SCHNEIDER: 

And go to the second page of it, 
please, if you would publish it before the 
witness. His Honor and opposing counsel. 

I would like permission to put that 
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up on — publish that page. Your Honor? 

MR. MICHAEL GERTLER: 

No objection. 

THE COURT: 

You may publish it. 

BY MR. SCHNEIDER: 

Q. And is this the root technology handbook you 

were being asked questions about? 

A. Yes. 

Q. And did you say that this document discusses 

whether ammonia contributes to flavor? 

A. Yes. 

Q. I would like to direct your attention to page 

19. 

MR. SCHNEIDER: 

And Your Honor, I would request 
permission to publish that page. 

THE COURT: 

You may publish it. 

MR. SCHNEIDER: 
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Would you highlight those two 
paragraphs, Bert, and blow them up. 

Can you go back and get the heading 
of that top paragraph? 

BY MR. SCHNEIDER: 


6 Q. And do these two paragraphs entitled Ammonia 

7 as a Flavor Promoter and Ammonia as Tobacco Taste 

8 Enhancer; is that correct? 

9 A. Yes. 


10 

Q. 


And that was written in 1990, I believe you 

11 

testified with Mr. Gertler? 

12 

A. 


Yes. 

13 

Q. 


That was long before this case was filed; 

14 

correct? 

15 

A. 


Yes. 

16 



MR. SCHNEIDER: 

17 



Now, go ahead and take that down. 

18 

BY 

MR, 

. SCHNEIDER: 

19 

Q. 


Were you also shown Plaintiffs' Exhibit 

20 

No. 

. 1719, which was What "Makes a Marlboro a 

21 

Marlboro?" 

22 

A. 


Yes . 

23 



MR. SCHNEIDER: 

24 



I would like to be able to put up the 

25 



first page of that and ask permission to 

26 



publish, if I could. Your Honor? 

27 



THE COURT: 

28 



You may publish it. 

29 



MR. SCHNEIDER: 

30 



You can highlight, Bert, the top 

31 



paragraph there and blow that up. 

32 

BY 

MR, 

. SCHNEIDER: 


21005 


1 Q. Is there a reference there to ammonia-sugar 

2 reaction product? 

3 A. Yes. 

4 Q. Is that what you were talking about in terms 

5 of flavor compounds? 

6 A. Yes. 

7 MR. SCHNEIDER: 

8 You can take that blow-up down and 

9 just blow up the next paragraph down at 
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the bottom. Just blow up the whole thing? 
BY MR. SCHNEIDER: 

Q. Dr. Blackie, is this referring to the casings 
and flavorings of Marlboro? 

A. Yes. 

Q. It says: 

When casings are suspected to be very 
traditional-type materials, there is a 
strong belief that these are very critical 
to the Marlboro character. 

Is that correct? 

A. Yes. 

Q. Was Marlboro the most popular cigarette at 

this time? 

A. Yes. 

Q. Was Brown & Williamson trying to make a 

cigarette that had the same good flavor as Marlboro? 
A. Yes, it was. 

MR. SCHNEIDER: 

Now, you could take that down. 

BY MR. SCHNEIDER: 

Q. You were asked a series of questions as to 
whether or not pH and ammonia compounds actually, 
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actually increase the availability of nicotine to 
the smoker when used as used in commercial 
products. Do you recall that? 

A. Yes, I do. 

Q. And are you familiar with a gentleman by the 

name of Dr. Neal Benowitz? 

A. Yes. 

Q. Are you familiar with whether or not he 

agrees with your view that the amount of ammonia in 
cigarettes as used in commercial products does not 
increase bioavailability? 

MR. MICHAEL GERTLER: 

Same objection. Your Honor. 

THE COURT: 

Overruled. Answer the question. 

A. Yes, I have seen testimony in previous cases 
and also written articles where he has suggested 
that in practice that does not happen. 

Q. And is that what you were saying, testifying 
to here today? 

A. Yes. 

Q. Now, Doctor, you were asked whether or not 

there were any studies at Brown & Williamson that 

determined whether or not the amount of ammonia used 
in commercial products had any effect on pH and 
nicotine delivery. Do you recall that? 

A. Yes. 

Q. I would like to bring up on your screen and 
before His Honor and opposing counsel GI-000284. 

Can you identify this for us. Dr. Blackie? 

A. Yes. It was a report that was carried out in 
Brown & Williamson's Research & Development 
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Department in 1997 looking at the range of pHs of 
all Brown & Williamson brands on the market at that 
time? 

Q. All right. 

MR. SCHNEIDER: 

I would ask for permission to admit 
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this document into evidence and publish it 
as a business record of the company. 

THE COURT: 

Any objection. 

MR. MICHAEL GERTLER: 

No. 

THE COURT: 

It will be received. You may publish 

it. 

BY MR. SCHNEIDER: 

Q. Doctor, can you please again briefly tell us 
who this is to and from and what it is? 

A. It's to the senior management level of 
research and development at that time, that was the 
top team, and it was by a scientist in Brown & 
Williamson's research and development department, 
Brian Thompson, who carried out a full evaluation of 
the pH of all of Brown & Williamson products. 

Q. And does this study indicate whether there is 
any correlation between the amount of ammonia used 
in Brown & Williamson's products and the nicotine 
delivery of pH of the products? 

A. Yes, it does. 

Q. And in practice, in commercial cigarettes 

produced by the company, what was the result of this 
study? 
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A. They suggested that there was no correlation 
between pH and the use of ammonia because ammonia 
was used at such low levels. 

They also concluded that the overall — the 
average pH of Brown & Williamson products was 
between 4.8 and 5, as opposed to the national 
average which was actually 5.5. So if anything, the 
pH is lower than other products on the market. 

Q. Dr. Blackie, did ammonia affect the flavor of 
the products in which it was used? 

A. For sure. That's why it is used. 

Q. Did it affect the delivery of nicotine in the 

products that it was used? 

A. No. 

Q. Now, Dr. Blackie, are you able to identify 

any technique to make less hazardous cigarettes from 
the entire world that has not been tried by Brown & 
Williamson and American Tobacco Company and the 
other companies that are here in this courtroom? 

A. I have seen a lot of techniques tried, and I 
have never heard of a technique suggested to us 
that's different that we haven't tried, no. 

MR. SCHNEIDER: 

Thank you very much for coming here. 

I appreciate it. 

No further questions. 

THE COURT: 

Step down. 

THE WITNESS: 

Thank you. 

MR. RICHARDSON: 

Your Honor, ladies and gentlemen, I 
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haven't had a chance to introduce myself 
yet. My name is Jeff Richardson, and 
along with Charlie Gay and my partner 
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Ron Sholes, we represent Philip Morris 

U.S.A. 

What you are about to see on the 
screen is selections from the deposition 
of a man named Myron Johnston, a former 
employee of Philip Morris U.S.A. 

This deposition was taken in this 
case on November 16 and 17, 2000. 

And the portions that you are going 
to see on the screen include both the 
portions selected by attorneys for 
Philip Morris U.S.A. and portions selected 
by the attorneys for the plaintiffs. 

I believe it runs about 48 minutes. 

MR. RUSS HERMAN: 

May it please the Court, in the event 
that there is some objection, Steve Herman 
will handle it for the plaintiffs legal 
committee. 

THE COURT: 

All right. Are you ready to proceed? 
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MYRON JOHNSTON 

being previously duly sworn and presented by 
videotaped deposition, testifies and says as 

follows: 


EXAMINATION 

Q. Good morning, sir. 

A. Good morning. 

Q. Could you please state your 

full name for the record? 

A. Myron Edward Johnston, Jr. 

Q. And where do you reside, 

Mr. Johnston? 

A. [DELETED]. 

Q. And what do you do for a living 

currently? 

A. I'm retired. 

Q. All right. And how old are 

you, sir? 

A. 70. 

Q. Now, tell me about your 

education and background, please, 

Mr. Johnston? 

A. Graduated from the University 
of Idaho 1952, B.A. in economics, graduate 
work summer of 1952, University of Oslo, 
Norway; school year 1952-53, University of 
Gothenburg, Sweden; school years '53, '54 

and '56, '57 at Brown University. 

Q. Do you have any advanced 

degrees? 

A. No. ABD. 
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1 

Q. 

Okay. ABD is what, sir? 

2 

A. 

All but dissertation. 

3 

Q. 

All but dissertation. 

4 

Dissertation is the thesis or long paper 

5 

you have to 

write in order to obtain a 

6 

doctorate; 

is that correct? 

7 

A. 

That's my understanding. 

8 

Q. 

All right. Did you ever obtain 

9 

a Master's? 


10 

A. 

No. 

11 

Q. 

All right. Was there a reason 

12 

you did not complete your education and 

13 

get your dissertation, get your doctorate? 

14 

A. 

Yes. The complexion of the 

15 

department 

of economics at Brown had 

16 

changed and I was unhappy with the change. 

17 

Q. 

How had it changed, sir? 

18 

A. 

It had become totally kantian. 

19 

Q. 

And how would you describe 

20 

yourself in economics background? 

21 

A. 

Neoclassical. 

22 

Q. 

So you didn't feel that there 

23 

was room for someone in your area of study 

24 

at Brown? 


25 

A. 

That is correct. 

26 

Q. 

All right. So you decided that 

27 

the academic world was not going to be the 

28 

world that 

you would pursue at that time? 

29 

A. 

That is correct. 

30 

Q. 

When did you start working for 

31 

the Bureau 

of Labor and Statistics, sir? 

32 

A. 

The fall of 1957. 



21012 

1 

Q. 

And why did you pursue that 

2 

particular 

line of work? 

3 

A. 

There were not many 

4 

opportunities for economists in the west 

5 

except teaching. I discovered that 

6 

teaching was not my forte. I was offered 

7 

the job, decided to pursue it. 

8 

Q. 

When you first started working 

9 

for the Bureau of Labor and Statistics, 

10 

what did you do for them? 

11 

A. 

My title was business 

12 

economist. 


13 

Q. 

What was your role at the 

14 

Bureau of 

Labor and Statistics? 

15 

A. 

Analyzing productivity data. 

16 

Q. 

From when to when did you do 

17 

that work? 


18 

A. 

I started in the fall of 1957. 

19 

I left, I 

believe it was February of 

20 

199 — 1961. 

21 

Q. 

Why did you leave? 

22 

A. 

I had a better offer. 

23 

Q. 

All right. And who was that 

24 

offer from? 

25 

A. 

Social Security Administration. 

26 

Q. 

So you remained in the 

27 

government 

field, just for a different 

28 

agency? 


29 

A. 

Correct. 

30 

Q. 

And what did you do for the 
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Social Security Administration? 

A. I was — I don't remember the 
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exact title. I was a statistician. 

Q. And what kind of statistics 

were you analyzing? 

A. The forecast, population 

trends, and the number of retirees to be 
expected, amount of contributions. 

Q. From when to when did you work 
at the Social Security Administration? 

A. From, as I say, I think it was 
February, January or February, somewhere 
early in 1961, until November of 1965. 

Q. What did you then do? 

A. And I was searching for 
something else, and this job at 
Philip Morris became available. 

Q. How did you learn about the job 
at Philip Morris? 

A. I submitted my resume' to a 
headhunter. 

Q. And did you interview at 
Philip Morris? 

A. Yes. 

Q. All right. When did you 

interview there, approximately? 

A. It would have been in the fall 
of 1965. 

Q. All right. And who did you 

interview with, do you recall? 

A. Bill Dunn, Dr. Wakeham, Bob 
Seligman, Frank Resnick, Ralph Antel. I 
believe that is all, but I am not 
positive. 

21014 

Q. Now, did you have an 

understanding at that time of what Bill 
Dunn did at the company? 

A. Yes. 

Q. And what did he do? 

A. He was forming a group. At 

that time he was acting as a psychologist, 
interviewing job applicants, doing other 
things that psychologists do that I am not 
totally aware of. 

But so far as I was concerned, he was 
the head of our group that he was 
establishing. 

Q. What was the group doing at 
Philip Morris? Did he tell you in that 
interview? 

A. Yes. 

Q. And what did he tell you? 

A. We were to look at the various 

projects going on at research and 
development. 

Q. When you say look, what kind of 

looking were you to be doing? 

A. Tried to improve the 
efficiency. 

Q. Of manufacturing? 

A. No. 
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Q. Efficiency of what, sir? 

A. Of the projects, help redirect 

the resources. 

Q. And in what way were you going 
to assist in redirecting resources in 

21015 

research and development? 

A. We tried to determine whether 
the projects were being pursued 
efficiently and whether they were 
worthwhile. 

Q. Now, sir, prior to seeing this 
document at your first deposition in 1997, 
did you have any memory of having 
participated in this study? 

A. I remembered having done it, 

yeah. 

Q. All right. At whose behest did 

you do this study? Who requested that you 
do it? 

A. I don't remember. 

Q. All right. And was this as a 
result of your marketing or making 
available your services outside of your 
group, or was this part of your group's 
work? 

A. I don't remember. 

Q. Okay. And do you recall the 

context in which you performed this study 
or why you performed it? 

A. No. 

Q. All right. Do you recall if 

there was any development at that time at 
Philip Morris R&D of a, quote-unquote, 
health cigarette as described in the first 
page? 

A. From having read this, it — I 

think there was a cigarette under 

21016 

development that could have been called a 
health cigarette. 

Q. What did you recall about the 
properties of that cigarette, sir? 

A. Nothing. 

Q. All right. And what about it 
would allow it to be called a health 
cigarette? 

A. The fact that it delivered less 
tar and nicotine than conventional. 

Q. Could you refer me to the 
portion and give me the page number, sir, 
of where it is in the report that led you 
to believe that such a cigarette was under 
development at Philip Morris at that time? 

A. Well, under recommendations in 

paragraph four, I referred to the delayed 
dilution cigarette. It would have been 
paragraph four. It's line three, the 
delayed dilution cigarette. 

Some place in here else I read just a 
few minutes ago, it was called Longpar, 
L-o-n-g-p-a-r. 

Q. Now, did you have any 
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understanding of what the properties were 
of Longpar at that time? 

A. I had a vague idea. 

Q. Could you describe for the 
record what those were? 

A. It, as I recall, delivered less 
tar and nicotine, particularly in the 
early puffs. I think that is what the 

21017 

cigarette was. 

Q. And why was the cigarette 
developed with that in mind, if you know? 

A. I don't know. 

Q. Why — was there anything 
significant about delayed dilution, in 
other words, less nicotine in the earlier 
puffs versus the later puffs? 

A. I don't know. 

Q. Was that based on any 
understanding of what smoking patterns and 
behaviors were about puffing at 
Philip Morris at that time? 

A. I don't know. 

Q. Did you ask anybody about why 

it was developed in that fashion at that 
time when you were preparing this report? 

A. No. 

Q. Was it important for you to 
understand what goals Philip Morris had in 
the design of this particular product 
before you did this marketing study? 

A. No. 

Q. Okay. Do you know if that 
product was ever introduced? 

A. It was not. 

Q. Do you know why it was not 
introduced? 

A. It was a failure. 

Q. All right. How do you know it 
was a failure, sir? What about it was a 
failure? 

21018 

A. It did not do what it was 
supposed to do. 

Q. Could you describe for me 
specifically how it did not do what it was 
supposed to do? 

A. No. I don't know. I don't 
know anything about physics. 

Q. I'm not asking the physics, but 
in terms of the net result, what was it 
supposed to do and what didn't it do? 

A. It was supposed to offer an 
even distribution of flavor. Mechanically 
it did not do that. 

Q. In the central paragraph of the 
document, I'm going to read something and 
I'd like you to — actually, why don't you 
read it, sir. You've got a good voice. 
You've got even better diction than I do. 

A. I'm afraid my voice will leave 
me during the day. 

Q. Well, we'll take it easy on 
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you, if we can, sir. 

A. You want me to read it aloud? 

Q. Please, if you would? 

A. I have assumed that any health 
cigarette must compromise between health 
implications on the one hand and flavor 
and nicotine on the other. It seems clear 
from the performance of existing health 
cigarette entries that flavor and nicotine 
are both necessary to sell a cigarette. 

A cigarette that does not deliver 

21019 

nicotine cannot satisfy the habituated 
smoker and cannot lead to habituation and 
would therefore almost certainly fail. 

Health claims alone without flavor or 
nicotine cannot sell cigarettes. Most 
smokers would rather quit than switch. 

Q. You don't know. Did you form 
an opinion about that when you were at 
Philip Morris? 

A. Yes. 

Q. And what was your opinion when 

you were at Philip Morris? 

A. My opinion at that time, based 
upon the study done by a couple of fellows 
in New Jersey using Public Health Service 
data, was that elasticity was greater 
among the young. 

Q. All right. And was it greater 

among teenagers as opposed to people in 
their 20s? 

A. Their data referred 

specifically to teenagers. 

Q. Was it before age 18? 

A. It was under 18. 

Q. All right. And did you review 
statistics about people under age 18 when 
you were at Philip Morris? 

A. No — review statistics? 

Q. Yeah. 

A. I looked at published data. 

Q. All right. And that includes 

statistics about people under age 18? 

21020 

A. Correct. 

Q. All right. And why were you 

looking at data for people under age 18 

when you were at Philip Morris? 

A. In 1981, I discovered a study 
that was done by the Survey Research 
Center. 

Q. Was that after some 

investigation? 

A. No. I just happened upon it. 

Q. All right. 

A. And prior to that I had been 

floundering around trying to find a decent 
way of forecasting industry sales and 
forecasting the number of smokers. 

Q. Why were you looking for such 
information, sir? 

A. It's typical of economists to 
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forecast sales. 

Q. Was that part of your job at 
Philip Morris, to forecast sales, or to 
assist in forecasting sales? 

A. While I was at Philip Morris, 
as with many in the research center, I had 
considerable freedom to investigate 
anything that I thought would be of 
importance to the company. 

Q. Did you consider that to be 
important to the company? 

A. Forecasting sales, absolutely. 

Q. Were you encouraged in that by 

people that were above you in the company 

21021 

or supervised your work? 

A. I was encouraged to pursue 
anything that I considered to be of 
interest. 

Q. So you were trying to look for 
information about when people started 
smoking? 

A. No. I was trying to forecast 
the number of 18- to 24-year-olds and 25- 
to 29-year-olds who would be smoking in 
the future. 

Q. All right. 

A. I — 

Q. So you needed to look at the 

younger populations to make that 
determination? 

A. When I came across these data, 

I thought perhaps this will be helpful. I 
sent for the publication, decided perhaps 
it would be worth looking into. 

This was in 198 — no, it would have 
been later than 1981. But the volume I 
got was based upon 1980, '81. 

Q. Uh-huh. 

A. So I had the library get for me 

the previous volumes, 1975 to 1980, looked 
at those data on cigarette smoking among 
high school seniors compiled by the Survey 
Research Center at the University of 
Michigan. 

Each year the data were published in 
an eight-and-a-half-by-eleven volume. I 
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extracted those data, determined that they 
would be useful for forecasting. 

So I followed that up by getting 
subsequent years of data. 

Q. And you continued to analyze 
that data throughout the rest of the time 
you were at the company? 

A. I can't remember how long I 
continued doing it, but for a number of 
years. 

Q. Okay. Let me ask you this, 

sir. When you started at Philip Morris in 
1966, did you have an understanding of 
when people start generally to smoke? 

A. No. 
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Q. All right. Did you form any 
opinions about that during your time at 
Philip Morris? 

A. During my time? During my 
time, I had considerable data on the ages 
at which people start smoking. 

Q. And you determined that a 
substantial — in fact, a great majority 
of smokers start before age 25; is that 
correct? 

A. That is correct. 

Q. And a large percentage of those 
start before they are of the age of 18; is 
that correct? 

A. A fairly large percentage do. 

Q. And you were aware when you 

started at the company that Philip Morris 

21023 

did not or at least publicly represented 
that it did not market cigarettes to 
people under the age 18; is that correct? 

A. That is correct. 

Q. Did Philip Morris conduct any 
studies to determine what people under age 
18 were smoking? 

A. I believe there was one study 

done by the market research department 
that I found out about in the course of my 
preparation for the previous deposition 
that concerned smoking — smokers under 
18. But what specifically was included in 
that, I do not recall. 

Q. Did you — were you ever 
involved or did you ever see any studies 
indicating that people — what brands 
people under the age of 18 were smoking? 

A. There were a number of studies 
done by various federal agencies that 
showed that data. 

Q. Including brands? 

A. Including brand. 

Q. All right. And you used that 

data as part of your research? 

A. No. I ran across those data in 
the course of my reading. 

Q. And did you use those in the 
course of your reports to the company? 

A. Brand data, no. Not that I 
recall. 

Q. Okay. You never commented on 

21024 

brand data as you can recall today? 

A. I think I probably forwarded 

some of those data to people who might be 
interested. But using them, no. 

Q. How would you differentiate 

between forwarding information to other 
people in the company and using it? 

A. I did a lot of reading. 

Whenever I encountered something that had 
to do with our industry, I would 
frequently copy the information or send it 
on to other people who just might have an 
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interest. 

Q. Even though you were aware that 
the company would not and could not by 
company policy market to those people; is 
that correct? 

A. Yes. I saw no reason to not 
look at data that was available publicly. 

Q. Did you see any reason not to 
develop such data yourself? 

A. Yeah. 

Q. Okay. And what was that 

reason? 

A. It was not actionable. 

Q. That's not what I asked. 

A. That's the reason for not 

developing it. 

Q. In other words, we couldn't 

develop it ourselves because we couldn't 
take action on it? 

A. That's basically, certainly one 

21025 

reason. 

Q. But if the information was 
available, even though you couldn't take 
action on it, you could report it to any 
people? 

A. I consider any information 

that's publicly available as fair game. 

Q. Okay. Do you recall a 

gentleman named Tamol, T-a-m-o-1? 

A. Yes. 

Q. What did he do at the company? 

A. He was in product development. 

Q. Okay. I want to show you a 

document. You may recognize it, you may 
not. Just tell me if you are familiar 
with it at all, have seen it before, and 
I'm going to ask you some questions about 
it. 

And it seems to be a page-by-page 
analysis of your report? 

A. Yep. 

Q. Now, he notes something that 

was interesting, and I noticed this too. 
There is a comment in your report that 
says. The illusion of filtration is as 
important as the fact of filtration. 

A. Correct. 

Q. Can you describe what you meant 

by that? 

A. The cigarette had to be clearly 

different from anything on the market. 
Otherwise it would be simply a "me too" 

21026 

entry. 

At the time, the market was not large 
enough, in my opinion, to support another 
"me too" entry. 

Q. Okay. So it had to be 
different in what aspect? 

A. It had to be different in some 
aspect. A cigarette that subsequently was 
introduced and that did succeed was True, 
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which had a characteristic filter. 

Q. In other words, it looked — 
the filter looked different? 

A. It looked quite different. 

Q. And that was based on your 
analysis of the survey data that indicated 
that people would respond well to 
differences in filtration system? 

A. I would have to say it was 
intuitive, whether — 

Q. It was intuitive? 

A. That was intuitive. 

Q. The idea that the illusion of 
filtration is as important as the fact of 
filtration, that was intuitive? 

A. That there had to be something 
specific. That's what was intuitive. 

Q. I'm asking about this 
particular observation, which is that the 
illusion of filtration is as important as 
the fact of filtration. Was that 
intuitive? 

A. I would say that was intuitive. 
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Q. So you guessed what consumers 
would like? 

A. Yes. 

Q. All right. 

A. In the absence of data, yes. 

Q. Did you try to develop such 

data? 

A. No. 

Q. And what did you know about 

Next? 

A. That I found it very 
unsatisfactory. 

Q. Okay. You did try it? 

A. Yes. 

Q. Other than that you in your own 

personal trials of the product found the 
product unsatisfactory, what else did you 
know about Next? 

A. Only that other people whom I 
knew also found it unsatisfactory. 

Q. Okay. Did you ever look at any 
of the marketing or study — data from the 
cigarette? 

A. Not that I recall, but I'm not 

sure. 

Q. Okay. What was it that you 
found unsatisfactory — since I have for 
the first time someone who has actually 
smoked Next in front of me — about the 
cigarette? 

A. It just did not deliver any 
flavor. 

21028 

Q. Okay. And did you think that 
the reason it didn't develop — didn't 
deliver any flavor was a result of the 
absence of nicotine? 

A. In my opinion, nicotine is an 
important constituent of flavor. 
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All right. Why did you try 
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Q. 

Next? 

A. Because we were engaged in 
testing the product, developing the 
product. I tried to smoke things that 
were in development. 

Q. Okay. But were you smoking it 
with a consideration of switching to a 
cigarette that contained less nicotine? 

A. No. 

Q. All right. Did you ever try 

Cambridge? 

A. Yes. 

Q. All right. What did you think 
of Cambridge? 

A. Terrible. 

Q. And why did you think Cambridge 
was terrible? 

A. Very bitter. 

Q. That had, that had a taste 

aspect that was unpleasant? 

A. Correct. 

Q. And how many times did 

Philip Morris try to develop a menthol, 
successful menthol cigarette and fail? 

A. Many. That's all I can tell 
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you. 

Q. 

cigarettes 

A. 

Q. 

sir? 


All right. Did those 
not have nicotine in them? 

They did have nicotine. 

Do you recognize this document. 


A. Yes. 

Q. There is a sentence there that 

says. It shows by sex and individual years 
of age the percent of the 13,000 smokers 
on the POL National Roster who smoke 
Marlboro. 


A. Right. Okay, it's there. I 
didn't see that number. 

Q. What is the POL National 
Roster? 


A. It stands for Product Opinion 
Laboratory. 

Q. And what is the Product Opinion 
Laboratory? 

A. That was the part of the 
research center and the name we used in 
conducting cigarette evaluation studies 
among consumers. 

Q. This is a Philip Morris 
Research Center? 

A. Right. It's part of the 
Research Center. 

Q. And as part of the data 
developed by the Philip Morris Internal 
Research Center, there was information 
obtained about smokers between the ages of 
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15 and 20, was there not? 

A. Inadvertently, yes. 

Q. And you still reported it even 
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4 

though it 

was an accident; right? 

5 

A. 

Yes, right. 

6 

Q. 

You thought it would be 

7 

interesting for people to know? 

8 

A. 

Correct. 

9 

Q. 

Even though it was accidental? 

10 

A. 

Correct. 

11 

Q. 

How did you know it was 

12 

accidental, sir? 

13 

A. 

Because it was against 

14 

instructions . 

15 

Q. 

Against whose instructions? 

16 

A. 

Mine. 

17 

Q. 

All right. You instructed the 

18 

Public Opinion Laboratory to develop data 

19 

regarding smokers who smoke Marlboro 

20 

between 

certain ages? 

21 

A. 

No. I instructed them on how 

22 

to code 

and punch the data. 

23 

Q. 

Well, let's start with this. 

24 

sir. Someone had to get the data in 

25 

first? 


26 

A. 

Right. 

27 

Q. 

Where did the data come from? 

28 

A. 

Okay. We established a 

29 

national 

panel for the purposes of product 

30 

evaluations. 

31 

Q. 

This is a national panel? 

32 

A. 

That was the Product Opinion 
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1 

Laboratory. It was a nationwide panel of 

2 

cigarette 

— well, not just cigarette 

3 

smokers, 

consumers all over the United 

4 

States who received an invitation to join 

5 

the panel 

and test products. 

6 

Q. 

Okay. So who set up this 

7 

panel, sir? 

8 

A. 

Basically I did. 

9 

Q. 

Okay. This was your idea? 

10 

A. 

Yeah. 

11 

Q. 

And when did you form this 

12 

idea? 


13 

A. 

1966. 

14 

Q. 

Okay. What was the purpose of 

15 

this, developing this data? 

16 

A. 

The purpose of establishing the 

17 

panel was to provide a nationally 

18 

representative sample of people to 

19 

evaluate 

products for the research center. 

20 

to guide 

in the development of products. 

21 

Q. 

All right. As of 1968 or '69, 

22 

did you 

understand that at least in 

23 

several 

states of the country it was 

24 

illegal 

for minors, people under the age 

25 

of 18, to buy cigarettes? 

26 

A. 

At that time, no. 

27 

Q. 

All right. When did you 

28 

understand that? 

29 

A. 

I don't recall. 

30 

Q. 

All right. In any event, you 

31 

were aware that Philip Morris did not want 

32 

people under the age of 18 to buy their 
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cigarettes; is that correct? 

A. That is correct. 

Q. Was Philip Morris taking any 
active steps at that time to discourage 
people from — under the age of 18 from 
smoking their cigarettes? 

A. I was unaware of any. 

Q. Okay. And in the POL's prior 

work in the Richmond area, had they 
obtained data for people under the age of 
18? 

A. For chewing gum, yes. 

Q. Okay. That's the chewing gum 

studies you referred to in the 1997 
deposition; is that correct? 

A. If I referred to them in 1997, 
yes, that would have been it. 

Q. You did. 

And that was because Philip Morris 
had obtained a chewing gum company? 

A. At that time Philip Morris 

owned the Clark Gum Company. 

Q. I remember Clark Gum. And they 

would obtain data on people chewing gum 
that were under the age of 18? 

A. Correct. 

Q. Okay. Did the POL, in 

obtaining data about gum chewing, also 
obtain information about smoking? 

Now, did the Richmond POL do polling 
on Clark Gum? 

A. Testing on gum, yes. 

21033 

Q. All right. And in its testing 
on gum, did the Richmond POL obtain 
information about smoking preferences or 
habits of people under the age of 18? 

A. Not that I know of. 

Q. Okay. When you created the 
POL, was it the purpose — was it for the 
purpose of obtaining information about 
Clark Gum? 

A. It was for the purpose of 
getting people who would be willing to 
evaluate cigarettes, chewing gum, other 
products that were of interest to 
Philip Morris, which at that time also 
included shaving cream, razor blades, and 
certain things that we did for other 
companies, notably A. H. Robbins and lip 
balm and perfume. 

Q. Okay. And in this context, did 
it obtain information on people who smoked 
Marlboro? 

A. That smoked — it obtained 
information on people who smoked any 
cigarette. 

Q. Okay. And it obtained brand 

information? 

A. Yes. 

Tobacco is a natural product. Every 
crop is different. So every year the 
cigarette by nature has to be a little bit 
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different. 

Q. Uh-huh. 

21034 

A. The goal was to make this 
year's Marlboro taste as much as possible 
like last year's Marlboro. 

That's where we came in, to see if 
the consumer could tell which of these 
products is most like the one they are 
accustomed to. 

Q. The idea was to try to get a 
testing sample so you could develop a 
normative study of how close the brand was 
every year to its blend mix? 

A. So we could maintain 

consistency to whatever — 

Q. So that was the purpose of this 
polling? 

A. That was one purpose. 

Q. What were the other purposes in 
relation to cigarettes? 

A. To develop products competitive 

with brands that were currently on the 
market. 

Q. I see. And you would want to 
compete for smokers age 18 and over; 
right? 

A. Yes. 

Q. Because those are the only ones 
you were interested in marketing to? 

A. Correct. 

Q. You, meaning Philip Morris. 

A. Correct. 

Q. And they screwed up? 

A. They screwed up. 

21035 

Q. Okay. How did they screw up? 

A. The instructions were if 

somebody was under the age of 18, the 
cigarette data were not to be entered. 

Q. All right. And you gave very 
specific instructions to throw out the 
data under age 18; right? 

MR. HOWARD: 

Objection to form. 

A. I gave instructions that if 
data came in on cigarette smoking for 
people under 18, it was not to be coded. 
Now, the person would be entered in the 
panel because he was a gum chewer. 

Q. All right. 

A. But even if he were entered on 

the panel, when we selected people to test 
cigarettes, we selected by age. And 
nobody under 18 would have been selected. 

Q. So if the POL actually tested 
smokers under the age 18, that would be 
handing cigarettes to minors, would they 
not? 

A. If they had tested cigarettes, 

yes. 

Q. My understanding of the polling 
process or the process that the POL 
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followed to get this information is they 
would send survey information to families? 

A. Send questionnaires to 

families. 

Q. Right. And the questionnaires 

21036 

instructed people not to answer if smokers 
were under 18? 

A. That's my recollection. 

Q. And if — 

A. Except chewing gum. 

Q. Except for chewing gum? 

A. Yeah. 

Q. And it's my understanding that 
some ballots or some information came back 
from families with reports about smokers 
under 18; is that correct? 

A. Correct. 

Q. And that was recorded in your 

survey data; is that correct? 

A. In some cases if there was a 
screw up, yeah. 

Q. So are you saying that there 

were some cases where there were results 
from teenagers under age 18 that were 
included that were excluded from the 
survey information? That it was — the 
information came back from the families, 
but it was not recorded in the survey 
data? 

A. Let me see if I understand your 
question. If information came back from 

the head of household and it did include 
smokers under the age of 18, those data 
were not supposed to have been entered. 

Q. But in some cases they were? 

A. In some cases there were screw- 
ups. I don't know where the screw-ups 

21037 

occurred. 

Q. And in some cases they were 

not? 

A. In most cases if they were 
under age 18, they were not. 

Q. Okay. So there was more data 
available to Philip Morris about under age 
18 smokers that was not included in your 
published results or your results that you 
forwarded further up? 

A. When you say available, no, it 
would not have been available. 

Q. Okay. In any event, some of it 

crept into the polling information? 

A. That is correct. 

Q. And I know we've established 

you've seen this document before; is that 
correct? 

A. Right. That's correct. 

Q. Now, what was your 

understanding of the ages involved in this 
study? 

A. I had none whatsoever. 

Q. By the term of the report, page 
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two, it states an upper age limit of 24 
was assigned, but no lower age limit? 

A. Uh-huh. 

Q. It also said that interviewers 

were instructed to go to locations where 

young people as described in their quota 
assignments were likely to be found? 

A. Uh-huh. 

21038 

Q. Near high schools and colleges, 
around young people's hangouts such as 
soda fountains, recreational areas, parks, 
bowling alleys, beaches, lakes, et cetera? 

A. Right. 

Q. I guess I'm having trouble 
understanding it, and perhaps you could 
help me understand it — if you can't, you 
can't — why Philip Morris would have this 
stated policy of not obtaining survey data 
under the age of 18, but paying somebody 
else to obtain it for them? Do you have 
any idea why they do it? 

A. It's as perplexing to me as it 

is to you. 

Q. Have you seen this memorandum 

before, sir? 

A. Oh, yes. 

Q. Do you recall writing this 

memo? 

A. Oh, yes. Yes. 

Q. All right. So Philip Morris 

hired a company to do phone surveys; 
correct? 


A. Correct. 

Q. And what kind of information 

was established by these hired surveyors? 

A. Brand data. 

Q. Okay. It states here under 

demographics that it has been well 
established by the national tracking study 
and other studies that Marlboro has for 
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many years 
penetration 
Did I 

A. 

Q. 

smokers in 

A. 

rest of my 


had its highest market 
among younger smokers, 
read that correctly? 

Correct. 

What did you mean by younger 
that first sentence? 

When I used then and for the 
career as younger smokers, it's 


18 to 21. 

Q. Exclusively? 

A. Exclusively. 

Q. Let's read the next sentence. 


shall we? 


A. Uh-huh. 

Q. Most of these studies have been 

restricted to people aged 18 and over, but 
my own data, which includes younger 
teenagers, shows even higher Marlboro 
market penetration among 15- to 17-year- 
olds . 


A. Right. 
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Q. What was your own data? 

A. The data from the Public Health 

Service, the published data that I derived 
from the CDC reports or other sources. 

Q. Okay. And what you were doing 
in this study was to correlate the data 
that you had obtained from public sources 
with the information available from the 
national tracking study; correct? 

A. No. I think what I was doing 
was deriving the data — I mean, comparing 

21040 

the data on total cigarette sales with 
population data from the Census Bureau. 

Q. Right. Now, I want to call 

your attention to page five of the 
document, if I can, in which you discuss 
changing brand preferences of young 
smoker. 

A. Uh-huh. 

Q. And you comment that a much 

more serious factor is the apparent 
decline in Marlboro's popularity among the 
young, as reported in the college students 
smoker survey? 

A. Right. 

Q. What about the other studies, 
including yours, that refer to the 
behavior, the smoking behavior of people 
under age 18, including the brands that 
they smoke? If you can't market the 
product to them, why are we even 
describing it in Philip Morris documents? 

A. Well, I think I mentioned that 
I transmitted anything that I found that 
was in the public literature that had to 
do with our industry. 

Q. So even though Philip Morris 
proscribed obtaining data directly 
regarding this age group, you still felt 
that the company could obtain it 
indirectly through public sources; 
correct? 

A. It was my opinion that anything 

21041 

that is in the public literature that had 
to do with our industry was fair game for 
reporting purposes. The information that 
I provided on the behavior of people under 
18 was publicly available information. 

Q. All right. And again, this 
memo comments on how Marlboro's doing in 
the 17 and younger age category — 

A. Right. 

Q. — capturing over 50 percent of 
that market? 

A. Right. 

Q. All right. Do you recognize 

the document? 

A. Yes. 

Q. You state. It is important to 

know as much as possible about teenage 
smoking patterns and attitudes. 
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Is that a belief you had at that 

time? 

A. Correct. 

Q. You then continue. The smoking 

patterns of teenagers are particularly 
important to Philip Morris. Of the eleven 
packings of which the median age of 
smokers is under age 30, seven are 
Philip Morris packings. 

And you continue. And the share index 
is highest in the youngest age group for 
all Marlboro and Virginia Slims packings 
and for B&H Lights and Menthol. 

A. Right. 

21042 

Q. Can you tell me — perhaps I 
understand it, perhaps I don't, but can 
you explain for me and the jury why the 
smoking patterns of teenagers were 
particularly important to Philip Morris? 

A. Philip Morris had its highest 
market penetration among 18 to 21, 22 to 
24. The younger, the youngest of these 
18-and-over smokers were the ones most 
likely to smoke a Philip Morris product. 

Q. Okay. You then continue. If 
you remember, it is during the teenage 
years that the initial brand choice is 
made. At least a part of the success of 
Marlboro Red during its most rapid growth 
periods was because it became the, 
underlined, brand of choice among 
teenagers who then stuck with it as they 
grew older. 

A. Uh-huh. 

Q. This combined with the rapid 

growth in the absolute number of 
teenagers, between 1967 and 1976 the 
number of 15- to 19-year-olds in the U.S. 
increased 18 percent. And it was always 
an increase during at least part of that 
period in the percent of teenagers who 
smoked cigarettes? 

A. Uh-huh. 

Q. In that paragraph, sir, were 

you stating that Marlboro Red became the 
brand of choice for 15- to 19-year-olders 
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between that period, between '67 and '76? 

A. It became the brand of choice 
chiefly of college students, freshmen and 
sophomores, in the northeast. 

Q. Wasn't it also the brand of 
choice in people under age 18? 

A. According to some of the Public 
Health Service data, it was. 

Q. All right. And that's what you 
intended to refer to in this paragraph, 
both of those data, not just those over 
18? 

A. The data I had on brand had to 
do with people 18 and over. 

Q. And you had data on brand from 
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early periods as well, did you not? 

A. I had studies from the Public 
Health Service from earlier studies. 

Q. Right. And you were intending 
to refer to all of that data in this 
paragraph, were you not? 

A. I was referring to whatever 
there was available. 

Q. Did you see the definition of a 
current regular smoker? 

A. Uh-huh. 

Q. Current regular smoker was 

defined as someone who smoked one or more 

cigarettes per week? 

A. Uh-huh. One is not very many 
cigarettes. 

Q. Right. Do you recall 
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indicating that in 1975, that sales of 
Marlboros would likely decrease among 
younger populations. 

A. That was my conclusion on the 
basis of the correlation analysis that I 
ran at that time. 

Q. All right. Now, were your 
demographic analyses wrong in 1975? Did 
they prove out to be wrong? 

A. In this memo, I was, as I 
recall, simply looking at the correlation 
between various age groups and the total 
Marlboro sales. 

Q. Right. I'm asking a separate 
question, sir. What I need to know is 
this . 

You made some demographic predictions 
in '75 regarding the size of, of the 
demographic population for ages between 15 
and 20? 

A. No, no. I was estimating the 
total number of sales based upon the data 
that I had from the Census Bureau. 

Q. Right. And that include — 
you, in part, predicted that the 
population ages 15 to 19 would decrease in 
future years, did you not? 

A. No. I was simply correlating 

the data. And on the basis of the data, I 
was forecasting that there would be 
decline in the total market for Marlboro. 

Q. All right. Did you predict 
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that the population would also decline 
during that period of young smokers? 

A. No. Any, any, any population 

data would have been from the Census 
Bureau. 

Q. All right. Did you at any time 
from 1975 up through 1990 predict the size 
of the smoking population or what would 
likely happen with the size of the smoking 
population between ages 15 to 19? 

A. Ages what? 

Q. 15 to 19? 


http://legacy.library.ucsf .©duftii^lia(itp2a(Q<Wpffllfindustrydocuments.ucsf.edu/docs/xrhl0001 



13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 
9 


A. I was not interested in smokers 
under 18. 

Q. All right. In the 1975 memo, 
you noted that the decline in Marlboro's 
growth rate was due to four factors. 

The first factor was slower growth in 
the number of 15- to 19-year-olds? 

A. Right. 

Q. Second was the recession? 

A. Right. 

Q. Third was price increases in 

1974? 

A. Correct. 

Q. And the fourth was changing 

brand preferences of younger smokers? 

A. Correct. 

Q. And you noted that there was 

nothing that could be done about factors 
one and two? 

A. Correct. 
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Q. The growth of the population 

and the recession and only had partial 
control over price increases? 

A. Correct. 

Q. Right. You stated nothing 

about what could be done about number 
four? 

A. Yeah, I think that's true. 

Q. All right. Do you recall any 

discussions about what could be done about 
number four while you were at 
Philip Morris? 

A. Not that I recall. 

Q. All right. And it turned out, 

based on this 1990 study, that in fact 
young smokers had remained loyal to 
Marlboro; is that correct? 

A. That appears, appears to have 

been the case. 

Q. And you were unaware of any 

actions taken by the company to make sure 
that that happened? 

A. Totally unaware. 

Q. Would you believe that the 

company took any action based on your 
knowledge? 

A. I don't know. In 1975, 

Marlboro in order — for the good of the 
company, Marlboro needed to increase its 
share among smokers, any smoker under — 
over 18. 

Q. Mr. Johnston, looking at what 
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was marked as Exhibit 8 today, and that is 
your March 1981 Report on Young Smokers, 
Prevalence and Trends, plaintiffs' counsel 
walked you through some of this this 
morning, but I want to point you to a 
paragraph that we did not cover this 
morning. And that is found on Bates Page 
1000390811. 

Mr. Johnston, under the heading 
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Teenage Smoking Prevalence 1975 to 1980, 
could you read the first three sentences? 

A. Until very recently there have 
been no good data on teenage cigarette 
smoking for the years after 1974. I've 
recently come upon two excellent sources 
of data on the cigarette market — 
cigarette smoking. The most useful data 
are from the Survey Research Center at the 
University of Michigan. 

Q. In answering questions from 
plaintiffs' counsel this morning, you 
described how you came across that data in 
1981; correct? 

A. Correct. 

Q. What data, if any, did you have 
on teenage smokers under the age of 18 
during the years 1975 until 1981? 

A. As I recall, I had nothing. 

Q. Are you aware of any data that 
Philip Morris had during those six years 
on smoking by teenagers under the age of 
18? 
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A. I have no recollection of any 
such data. 

Q. And did you go out yourself and 
try to get any such data? 

A. I did not. 

Q. Had the Survey Research Center 

at the University of Michigan not 
published its high school senior survey 
data in 1981, would you have produced this 
report? 

A. There never would have been 
such a memo. 

Q. And just looking back at one of 
the other exhibits. Exhibit 5 that you've 
just been looking at, the decline in 
smoking among — I'm sorry, it's entitled 
The Decline in the Rate of Growth of 
Marlboro Red, what is the date of that 
document that's Exhibit 6? 

A. May 21st, 1975. 

Q. So in 1975, in May, you were 
pointing out a projection that the 
Marlboro growth — the growth of Marlboro 
Red would decline; is that right? 

A. That is correct. 

Q. And again, did you look at any 

data for the next six years on smoking 
incidence among people under age 18? 

A. I did not. 

Q. And are you aware of anyone at 

the company who did? 

A. I am not. 
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Q. Mr. Johnston, you mentioned 

during plaintiffs' counsel examination the 

use to which you put the data that you 
collected, including data from the 
research center on high school seniors and 
other public data. Of what use was that? 
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A. Purely for forecasting. 

Q. Forecasting for what? 

A. Forecasting the size of the 

future market. 

Q. And to the extent you 
characterized the public data. Survey 
Research Center data as fair game, I 
believe the phrase you used yesterday, 
what was it fair game for? 

A. Fair game for purposes of 
forecasting. 

Q. Was it fair game for marketing 
to people under 18? 

A. It was fair game for 
forecasting the number of smokers over the 
age of 18. 

Q. Are you aware of any marketing 
use to people under 18 made of that data 
by Philip Morris? 

A. None whatever. 

Q. Do you see that document, sir? 

Have you seen that before? 

A. I don't believe I have. 

Q. Okay. Was this a document 

produced by the marketing department 
again? 
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A. I don't know. 

Q. Did the marketing department 

develop five-year plans for its brands, 
for Philip Morris brands? 

A. I don't know. 

Q. Did it develop five-year plans 

for Marlboro? 


8 A. I don't know. 

9 Q. Can you hold up the front cover 


10 

for the camera? You don't have to hold up 

11 

the whole 

thing. 

12 

A. 

It's easier with the whole 

13 

thing. 


14 

Q. 

Who is that guy leaning over 

15 

with the 

cowboy hat on the cover? Is that 

16 

the Marlboro Man? 

17 

A. 

It's certainly looks like the 

18 

Marlboro 

Man. 

19 

Q. 

Okay. That's a part of the 

20 

trademark 

or image of Marlboros; is that 

21 

right? 


22 

A. 

It has been part of the 

23 

Marlboro 

advertising for as long as I 

24 

can — well, no, for a long while. 

25 

Q. 

Right. A couple of pages in. 

26 

you'll note I have a little yellow tab on 

27 

that. Would you turn to that page, sir? 

28 

A. 

Okay. The page with the tab on 

29 

it? 


30 

Q. 

The page with the tab on it. 

31 

A. 

Uh-huh, okay. 

32 

Q. 

Now, in the second to last or 
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1 last paragraph, there are some comments 

2 about smoking populations. Do you see 

3 those, sir, and about specifically ages? 
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A. Yes. 

Q. Would you read that aloud for 
the record, please? 

A. The number of people age 20 to 

29, 42 percent of smoking incidence, will 
increase by 14.8 percent. 

The number of people age 30 to 39, 47 
smoking incidence, will increase by 19.1 
percent. 

Do you want me to — shall I 
continue? 

Q. Please. 

A. However, the new smoker age 

group, 15 to 19, will increase only 1.9 
percent over the total period, and will 
actually decline in 1977 and 1978. 

A decline of 7.8 percent for this 
period in the under 15 age group indicates 
this trend will continue in the following 
years. 

Considering the overall demographic 
shifts, the number of smokers will grow 
8.8 percent from 1973 to 1978. Total 
industry volume will increase at an 
average annual rate 1.9 percent through 
1976 and 1.3 percent in 1977 and 1978. 

Q. Now. Was that statistical 
information you put together or provided 
to the marketing department or whoever 
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prepared this report? 

A. I have no idea where they got 

it. 

Q. So it looks like other parts of 
the company were also interested in the 
demographics of the new smoker population 
other than you or your research; correct? 

A. It would appear that they were 
interested. 

Q. Sir, have you seen this 

document before? 

A. I believe I have. 

Q. Could you read for the jury the 

title of the document, please? 

A. Incidence of Smoking. 

Q. Could you read the first 

paragraph, please? 

A. We are often asked about 

incidence of smoking. From time to time 
we note studies and releases, and at least 
once several years ago I prepared a 
compilation from various sources. 

This memo updates and expands our 
knowledge of incidence. 

Shall I continue? 

Q. And who was the author of this 
document? 

A. Neal Holbert. 

Q. What did he do at 

Philip Morris? 

A. He was in the market research 

department. 
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Q. 

written? 

A. 

Q. 

company in 

A. 

Q. 


This was 1977. 

All right. And you were at the 
'77, had been so for a while? 
Correct. 

You had already issued reports 


that had been distributed to the marketing 


10 

and their 

relationship to expected sales 

11 

and forecasts? 

12 

A. 

Yeah. 

13 

Q. 

After that page, sir, there is 

14 

a series of graphs or charts? 

15 

A. 

Right. 

16 

Q. 

Can you tell me what those 

17 

graphs or 

charts are, sir? 

18 

A. 

It shows incidence of smoking 

19 

by age. 


20 

Q. 

All right. And does that limit 

21 

itself to 

ages 18 and over? 

22 

A. 

No. 

23 

Q. 

How low does it go? 

24 

A. 

It appears to go to 12 to 13. 

25 

Q. 

Mr. Johnston, this document we 

26 

were just 

looking at from Mr. Holbert, was 

27 

Mr. Holbert in the marketing department or 

28 

marketing 

research department? 

29 

A. 

He was in marketing research. 

30 

Q. 

Did the marketing research 

31 

department 

have a forecasting function at 

32 

the company? 
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1 

A. 

It did. 

2 

Q. 

And was that similar to your 

3 

forecasting 

function? 

4 

A. 

Similar. 

5 

Q. 

And we looked at a document 


earlier today that was marked as Exhibit 9 
to your deposition, which was one of your 
reports that was forwarded by Mr. Zoler to 
Mr. Campbell and Mr. Resnick in 1985. 


Correct. 

Do you recall seeing that? 
Yes, I do. 

And Mr. Zoler was what 
He was director of market 


A. 

Q. 

A. 

Q. 

position? 

A. 

research. 

Q. And could you read the, the 
cover memo, the second paragraph of 
Mr. Zoler's cover memo on Exhibit No. 9? 

A. Information from it as well as 
new tabulations from the Roper Adult 
Smoking Survey will be provided to the 
business planning department. These data 
will be used by them to update their 
forecasting model to project industry 
sales for 1986 and beyond. 

Q. You were asked earlier about 
some of the use for your data, and you 
mentioned that it was provided to business 
planning; is that correct? 
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A. That is correct. 

Q. And does this — what does this 
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indicate to you of the purpose for which 
your data on high school seniors was 
provided to business planning? 

A. For purposes of forecasting 

industry sales. 

Q. And was that consistent with 

the purpose for which you developed the 
information and collected the data? 

A. It is indeed. 

Q. I want to show you one other 
document you just looked at again, which 
is Exhibit 5 to your deposition, the July 
1974 cover report by A1 Udow on the Roper 
study. Take a look at that. 

If you take a look at the first 
page — actually, the second page of the 
document there, for the record — I'm 
sorry, I need to move your arm. 

A. That's all right. 

Q. The Bates number — it has two 
different Bates numbers, but it's 
2062810862 . 

And could you read under the heading 
"What was Done," for the record, please? 

A. The Roper organization was 

commissioned to undertake the study 
summarized here, with the intention to 
probing the dynamics of the market among 
smokers below the age of 24. 

This was not the usual sample of age 
18 to 24. In this study, a lower age 
limit — no lower age limit was set. 
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Q. Was this what you were 

referring to before just a moment ago 
about an indication to you as to whether 
this one research study was consistent or 
inconsistent with company practice? 

A. Correct. 

Q. And the notion of the usual 

sample for Philip Morris commissioned 

studies being 18 to 24, was that 
consistent with your understanding of the 
usual practice? 

A. It was. 

Q. And was that consistent with 

your practice as far as what data you 
generally would or would not acquire 
yourself? 

A. It was. 

Q. I have nothing further. Thank 

you. 

(End of video.) 

MR. RICHARDSON: 

That was the end of the deposition. 

THE COURT: 

Thank you. 

We are going to recess in just a 
couple of minutes. 

I want to remind you of my 
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instructions. 

You are not to discuss this case with 
anyone including each other, your 
relatives, your friends, news media, 
anyone. 
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You are not to read anything about 
this case, watch any news reports on 
television, watch this case or listen to 
any radio reports about this case. 

You are not to read anything on the 
internet or use your computer to read or 
learn anything about this case or any 
tobacco case. 

And you are to report that to me — 
if you do by accident hear something about 
this case, report it to me when we resume 
court. 

If anyone tries to contact you or 
talk to you about this case or any other 
tobacco case, or anything that has to do 
with your jury service in this case, 
please do not talk to that person about 
your jury service or about this case. 
Remember as much as you can about that 
contact, and report that contact to me or 
a member of my staff when court resumes. 

Thank you for your service these last 
few months. We are going to have a little 
breather now, and we will resume at 9:30 
on June 4. 

I know you have already gotten a 
letter that gives you that date, but 
during the time between now and then, you 
are going to get another letter to remind 
you. 

9:30 on June 4th. Thank you very 
much. Have a nice break. 
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(In open court without a jury 
present:) 

THE COURT: Let the record reflect 

that the jury has left the courtroom. 

Anything for the record by plaintiffs 
counsel? 

MR. STEPHEN HERMAN: 

Yes, Your Honor. 

In connection with the last 
deposition, by agreement with the defense 
counsel, I believe, plaintiffs would like 
to file and introduce Exhibits 3195, 3256, 
3389, 3082.02, and 3415. 

THE COURT: 

Have they not previously been 
offered? 

MR. STEPHEN HERMAN: 

Those have not been previously 
offered. 

THE COURT: 

Objections? 

MR. RICHARDSON: 

No objection. Your Honor. 

And likewise, we would offer into 
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evidence the one — 

THE COURT: 

The exhibits offered by plaintiffs 
counsel will be received into evidence. 

You have an offer to make on behalf 
of defendants? 

MR. RICHARDSON: 

Yes, Your Honor. Exhibit SA-63. 
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MR. STEPHEN HERMAN: 

No objection. 

THE COURT: 

We need to clean up the courtroom as 
usual, and I think the exhibits that I 
have on my bench were those that were used 
in cross-examination of Dr. Blackie. Will 
someone pick them up? 

Anything for the record by defense 
counsel? 

MR. WITTMANN: 

Yes, Your Honor. 

We had subpoenaed Mr. Jerry Scott for 
trial on Monday, April the 7th. And due 
to other witnesses being on the stand at 
the time, it was unlikely we would have 
gotten to him at that point. 

And I reached an agreement with 
Mr. Herman that it would not be necessary 
for us to resubpoena him, and it would be 
sufficient for Your Honor to issue an 
order ordering him to appear at a later 
date since Mr. Herman had contact with 
Mr. Scott. 

Now, I wanted to go on the record to 
state that I would ask Your Honor now to 
issue an order requiring Mr. Scott to be 
here on June 4th when we resume. 

MR. RUSS HERMAN: 

Your Honor, Mr. Wittmann talked — 

Mr. Wittmann talked with me about this at 
the break. 
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We do not have contact with the 
witness. But if Your Honor issues an 
order, we will endeavor to get the order 
to him through Ms. Scott. 

We do not have contact with the 
witness. 

THE COURT: 

He was served and ordered to appear 
you say on April 7th? 

MR. WITTMANN: 

Yes, Your Honor. And due to the fact 
that other witnesses were on the stand, we 
knew we wouldn't be using him that day, 
and we didn't want to have him waste his 
day. 

So I talked with Mr. Herman about 
that and told him I wanted to avoid 
Mr. Scott appearing unnecessarily. 

And I understood that he was going to 
tell Mr. Scott it would be unnecessary — 
tell Mrs. Scott that it would be 
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unnecessary for her husband to appear on 
that date, and that he would agree that it 
would be unnecessary for us to resubpoena 
Mr. Scott, he would be subject to call by 
order of Your Honor at a later date. 

We wanted to call him actually 
earlier, a couple of weeks ago, and we 
were told that he was on some kind of 
training session that was going to take a 
couple of weeks, which I assume is now 
over. 
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And I would simply ask that he be 
ordered to be here on June 4th when we 
return. 

MR. RUSS HERMAN: 

I don't want to create a 
controversy. My recollection is 
different. 

I believe he was here, he showed up, 
he entered the courtroom, Mr. Wittmann 
made his remarks for the record, and I 
believe the record will show that Your 
Honor gave instructions at that time to 
Mr. Scott. 

The only thing — and I believe the 
record is going to show that. 

In order to facilitate this, I 
indicated to Mr. Wittmann today if he got 
me a copy of the transcript of the order 
that was issued, we would endeavor to try 
to get it to Mr. Scott. 

There has also been a motion in 
limine filed with respect to Mr. Scott's 
testimony, suggesting that his testimony 
should be limited in accord with the 
Supreme Court — 

THE COURT: 

I will be ready to rule on that 
before he testifies. I'm aware of the 
motion in limine. 

But I observe that the orders of the 
Supreme Court governing what is and is not 
to be brought to this jury's attention 
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during this trial apply to all witnesses, 
and with that in mind it may erase or moot 
that motion in limine, because the Supreme 
Court has spoken. 

MR. WITTMANN: 

We are well aware of the order. Your 
Honor. I don't think his testimony is 
going to run afoul of that order. 

THE COURT: 

All right. I will issue the order 
Mr. Wittmann requests, but I remember him 
being here. 

MR. WITTMANN: 

He apparently came anyway and was not 
contacted. 

THE COURT: 

My recollection is I instructed him 
to return when he was ordered — when he 
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was told to return by the lawyer who sent 
him the subpoena. But I will issue the 
order. 

MR. WITTMANN: 

Thank you. Your Honor. And I 
appreciate Mr. Herman seeing it gets to 
Mrs. Scott. 

MR. RUSS HERMAN: 

No, no, no, Mr. Wittmann. I will do 
what I can. 

I do not want the responsibility for 
making sure he is here in the event I 
can't reach him. 

I mean, you subpoenaed him and he's 
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been instructed by the Court. I will do 
what I can to assist you in this. 

MR. WITTMANN: 

Has he moved out of state? 

MR. RUSS HERMAN: 

I have no idea, Mr. Wittmann. I have 
never met the man. 

THE COURT: 

Will you all please continue this 
discussion outside of court? I am going 
to issue the order you requested, 

Mr. Wittmann. 

MR. WITTMANN: 

Thank you. Your Honor. 

THE COURT: 

Anything else? 

MR. WITTMANN: 

No, Your Honor. 

THE COURT: 

There are two orders — 

MR. RUSS HERMAN: 

I only had one thing, and that was I 
wanted to thank your staff for the hard 
work these past — I'm not sure whether 
it's 17 weeks, 18 weeks, two years. I 
know that the defendants join me in that. 

We also appreciate, and I would like 
to put it on the record. Judge Belsom's 
cooperation in this matter, the full 
cooperation of the staff. 

As well as the court reporters and 
the folks from Evidence Management. 
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THE COURT: 

Since you brought it up, I might let 
you know that since Michelle Mouton left 
my staff on May 1st, I have endeavored to 
get authority from the Court to replace 
her, with no success. 

Hence my staff is one person short 
and we are struggling, for the record. 

Anything else before we recess? 

MR. WITTMANN: 

No, Your Honor. 

THE COURT: 

We will recess until June 4. 

There are two orders that I signed 
today. 
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THE CLERK: 

They are right here. Judge. 

THE COURT: 

And I want to make sure that both 
sides get a copy of those orders. 

THE CLERK: 

There are three copies in there. 

THE COURT: 

All right. We will recess at this 
point until June 4. 

(Whereupon, the hearing adjourns at 
2:53 p.m.) 
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